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REPUBLIC OF KENYA 

IN THE POLITICAL PARTIES DISPUTES TRIBUNAL AT NAIROBI 

COMPLAINT NO. 89 OF 2017 

DAVID NYONGESA MURAMBI.…………..……………..………….CLAIMANT 

VERSUS 

SAMUEL CHEMEI SISELA……….…..……………..…………1ST RESPONDENT 

FORUM FOR RESTORATION OF DEMOCRACY (K)……2ND RESPONDENT 

 

JUDGMENT 

Summary of the Case 

1. The Claimant and the 1st Respondent were contestants in the 2nd Respondent’s party 

primaries held on 28th April 2017 for the position of the County Assembly Member 

for Sirende Ward, Kiminini Constituency, Trans Nzoia County. The 1st Respondent 

was declared the winner of the said nominations having garnered 986 votes against 

the Claimant’s 480 votes and was issued with the final nomination certificate as a 

consequence.  

2. The Claimant disputed the 1st Respondent’s nomination on two grounds; first, that 

the 1st Respondent was still the CDF Secretary of Kiminini Constituency and had not 

resigned at the time the 2nd Respondent held its party primaries. Second, that the 

party primary process was marred with irregularities. The Claimant further claimed 

that he lodged an appeal with the 2nd Respondent but same was dismissed. 

3. As a result, the Claimant approached this Tribunal for following reliefs: 

(a) An order to declare that the 1st Respondent did not win the 2nd Respondent’s party 

nominations as the process was not free and fair. 
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(b)   An order to declare the Claimant as the winner of the 2nd Respondent’s party 

nominations. 

(c) An order requiring the 1st Respondent to refund the public funds he appropriated. 

(d) An order recommending to the Director of Public Prosecution to prosecute the 1st 

Respondent for abuse of public office. 

4. In reply, the 1st Respondent swore an affidavit in which he averred that he 

resigned on 6th February 2017 but resumed working on the account of the High 

Court decision of 29th March 2017 in the case Erick Cheruiyot & 7 Others vs. The 

IEBC & 7 Others, which held that “public officers can only leave office to participate 

in the election process on nomination for the general elections or conclusion of the 

nomination process for the said general election.”   

5. The 1st Respondent also denied using public resources as alleged by the Claimant 

and further explained that the elections were free and fair and in any case, the 

Claimant has since been cleared to vie as an independent candidate. 

Issues for Determination 

6. The primary issues for determination are two: 

(a) Whether the 2nd Respondent’s party primaries for Sirende Ward were free 

and fair. 

(b)  Whether 1st Respondent was eligible to participate in the said party 

primaries. 

(a) Whether the 2nd Respondent’s party nominations for Sirende Ward were free 

and fair. 

7. The requirement for free and fair elections is one of the general principles 

undergirding Kenya’s electoral processes. For an election exercise to be said to 

have been free and fair, according to Article 81 of the Constitution of Kenya, 

2010, the following conditions must be met. They include allowing voting 

through secret balloting, freedom from violence, intimidation and improper 
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influence or corruption, elections being conducted transparently by an 

independent body and administered in an impartial, neutral, efficient, accurate 

and accountable manner. 

8. These requirements also underlie the citizens’ rights and freedoms contained in 

Article 38 of the Constitution of Kenya, 2010, and as such, are binding on 

political parties’ nomination processes. Article 38 guarantees the right of every 

citizen to make political choices, which includes the rights to form and 

participate in the activities of a political party. In this regard, one has the right to 

take part in a free, fair and regular elections based on universal suffrage and the 

free expression of will to vie for any office of any political party to which such a 

person is a member. 

9. To this end, Article 91 (1) (d) of the Constitution specifically obligates political 

parties in Kenya to abide by the democratic principles of good governance, 

promote and practice democracy through regular, fair and free elections within 

the party. To fulfil these constitutional requirements, section 9 of the Political 

Parties Act, 2011 read together with the Second Schedule of the same sets out the 

key issues that must be contained in the constitutions of all duly registered 

political parties in Kenya. 

10. As a political party that is duly registered in Kenya, we believe that the 2nd 

Respondent owed to its members the obligation to conduct a free, fair and 

credible nomination process. This meant, among other things, that the exercise 

ought to have been free from violence, intimidation of voters or influence by 

corruption and accurate recording of the results of votes balloted by the 

Returning Officer.   

11. The Claimant averred that the 2nd Respondent party primary exercise for Sirende 

failed to live to these standards on the basis that during counting of votes at the 

Bikeke polling centre, at around 7.15 pm, two individuals: Christopher Mabonga 
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and Gabriel Wabomba being an official and agent of the 1st and 2nd Respondents 

respectively, switched off the lights for three minutes during which the votes 

were interfered with. 

12. However, a close examination of the Claimant’s supporting affidavit showed that 

the said individuals: Christopher Mabonga and Gabriel Wabomba were 1st 

Respondent’s agents at Kaptien primary polling stations. Question: how was it 

possible for these persons to be at the Bikeke polling centre? This Tribunal is not 

convinced that the Claimant has adduced adequate to prove that the 2nd 

Respondent’s party nominations for Sirende Ward was marred with 

irregularities. 

13. As the saying goes whoever alleges must prove. This is the upshot of section 107 

of the Evidence Act, Cap 80 of the Laws of Kenya, which states in subsection 1 

that “Whoever desires any court to give judgment as to any legal right or liability 

dependent on the existence of facts which he asserts must prove that those facts exist.” In 

other words, according to section 108 of the Act, “The burden of proof in a suit or 

proceeding lies on that person who would fail if no evidence at all were given on either 

side.” 

(b) Whether 1st Respondent was eligible to participate in the said party primaries. 

14. On this question, the Tribunal takes the view that Article 38 of the Constitution 

of Kenya, 2010, entitles every adult citizen to the right to the be a candidate for a 

public office, or office within a political party to which such a person is a 

member and, if elected, to hold office without unreasonable restriction. The 

Claimant averred that 1st Respondent’s participation in the 2nd Respondent’s 

party primaries was against law since the 1st Respondent was still holding a 

public office at the time the said party primaries were held. 

15. The 1st Respondent has confirmed tendering his resignation on 6th February 2017 

but resumed based on the High Court decision of 29th March 2017 in the case 
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Erick Cheruiyot & 7 Others vs. The IEBC & 7 Others. In this case, the Court 

declared section 43 (5) of the Elections Act unconstitutional with the 

consequence that “public officers can only leave office to participate in the election 

process on nomination for the general elections or conclusion of the nomination process 

for the said general election.”   

16. In this regard, this Tribunal is inclined to agree with the said High Court 

judgment and takes the view that the mere fact that the 1st Respondent was the 

CDF Secretary of Kiminini Constituency at the time 2nd Respondent’s party 

nominations cannot be a ground for disqualifying the 1st Respondent from 

participating either in the 2nd Respondent’s nomination or in the general 

elections. To do so would constitute unnecessary restriction on the 1st 

Respondent’s political rights contrary to the rights and freedoms contained in 

Article 38 of the Constitution of Kenya, 2010. In any case, the Claimant has since 

been cleared to run as an independent candidate. As such, it is only fair and just 

to allow the 1st Respondent the same opportunity as the Claimant to also sell his 

candidature to the people of Sirende Ward who have the ultimate power to elect 

their preferred person for the post. 

Orders 

1. In the premises, this Tribunal orders as follows: 

a) That the Claimant’s case be and is hereby dismissed. 

b) No orders as to cost in order to foster harmony, unity and democracy among 

the people of Sirende Ward. Orders accordingly. 

 

    DATED AT NAIROBI THIS 25TH  DAY OF MAY 2017 

 

    Kyalo Mbobu (Chairman) .................................................................... 
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    James Atema (Member)……................................................................. 

 

   Hassan Abdi (Member).......................................................................... 

 

 

 


